LAW AND POLICE                                 981

munire,1 but Coke thought they were if they clearly exceeded
their commission. The common lawyers also denied that the
High Commission had any more power to imprison than the
old Church courts and issued Habeas Corpus in several cases ;a
above all, it was doubtful if the Statutes of Elizabeth were
merely declaratory or limited the authority of the Crown. If
merely declaratory the Crown could determine what was its
ecclesiastical law as it chose, but Coke claimed that the Courts
of Common Law could settle the matter. Finally, it was doubtful
if any one could authorize burning except after condemnation
by a provincial council or possibly the High Commission as
having equal authority.3 All that seems certain is that the
burning of Legate and Whiteman was illegal and that James I
knew it as he knew Coke's opinion.

After James there was no more burning for heresy though
women were still burnt for treason, and Quakers and others
were imprisoned, flogged, and mutilated under the Common-
wealth. Before that the High Commission, which had certainly
exceeded all bounds, was abolished in 1640, and the Restora-
tion, though it revived the other ecclesiastical courts, but
without any real power over laymen in criminal matters, did
not restore it.4 Burning for heresy was formally abolished in
1667. In the interval, though the Puritans5 had penalized some
opinions and after the Restoration blasphemy was punished
as libel or a petty police offence and even arguments against
Christianity occasionally prosecuted as criminal libel,6 perse-
cution of opinion, apart from conformity, ceased, practically
speaking, with James I.

Nonconformity was a very different matter.   Apart from the

1   12 Go. Rep. 37.

2   12 Co. Rep. ID; Sir Anthony Roper's Case, 12 Co. Rep. 47; Sir William Chantey's
Case, 12 Co. Rep. 82; Fuller's Case9 12 Co. Rep. 750.  See Gardiner, i. 444.

3  Stephen, H.C.L. ii. 419, passim-, 5 Co.Rep. i; Co. 2 Instit. 599; Co. 4 Instit.
c. 74; 12 Co. Rep. 93; Hale, P.C. i. 405.

4  16 & 17 Car. I, c. n; 13 Car. II, c. 12.  That is to say, not legally. In 1686
James II restored it by pretended exercise of Prerogative powers as head of the
Church, ii St. Tr. 1143.                                s Stephen, H.C.L. ii. 464,passim.

6 Sedlefs Case, 17 St. Tr. 155; Williams' Case, 26 St. Tr. 653. ii & 12 Will.
Ill, c. 4, 60 Geo. II, c. 8, are about the most severe of the later Statutes.